This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of
to make the world’s books discoverable online.

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was nevel
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domair
are our gateways to the past, representing a wealth of history, culture and knowledge that’s often difficult to discover.

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book’s long journey fro
publisher to a library and finally to you.

Usage guidelines

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belon
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have take
prevent abuse by commercial parties, including placing technical restrictions on automated querying.

We also ask that you:

+ Make non-commercial use of the fild&e designed Google Book Search for use by individuals, and we request that you use these fil
personal, non-commercial purposes.

+ Refrain from automated queryirigo not send automated queries of any sort to Google’s system: If you are conducting research on m:
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encc
use of public domain materials for these purposes and may be able to help.

+ Maintain attributionThe Google “watermark” you see on each file is essential for informing people about this project and helping ther
additional materials through Google Book Search. Please do not remove it.

+ Keep it legalWhatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume |
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users
countries. Whether a book is still in copyright varies from country to country, and we can’t offer guidance on whether any specific
any specific book is allowed. Please do not assume that a book’s appearance in Google Book Search means it can be used in al
anywhere in the world. Copyright infringement liability can be quite severe.

About Google Book Search

Google’s mission is to organize the world’s information and to make it universally accessible and useful. Google Book Search helps
discover the world’s books while helping authors and publishers reach new audiences. You can search through the full text of this book on
athttp://books.google.com/ |



http://books.google.com/books?id=qAEMAAAAYAAJ&ie=ISO-8859-1







c ).
SOME DEFECTS IN OUR i/
CRIMINAL CODE

AND

HOW TO REMEDY THEM

ADDRESS DELIVERED BEFORE MISSOURI
BAR ASSOCIATION, AT EXCELSIOR
SPRINGS, MISSOURI, JULY 28, 1910.

BY i g
NORTH T. GENTRY U C)
Of the Columbia Bar. . ' e
Gashi

GEN



E. W. STEPHENS PUBLISHING COMPANY,
COLUMBIA, MISSOURI
1910.

&>




SOME DEFECTS IN OUR CRIMINAL CODE, AND
HOW TO REMEDY THEM.

Myr. President, and Members of the Missouri State Bar

Association: '

We live in an age of progress, in an age when the
business world, as well as the political world, has taken
wonderful steps forward. Conditions surrounding us
today are very different from those surrounding our
fathers, our grandfathers and those before them. Even
in religious matters we are told that we must look more
to the substance and less to the shadow; that our relig-
ion must be a practical one, not theoretical. But in
law, we find the lawyers and the judges following along
some of the old paths, one and even two centuries old.
It is my purpose to point out to you briefly some of
the defects in the criminal code of Missouri, which to
one not a practicing criminal lawyer and to a layman
will seem almost absurd,

First. The first defect to which I would call your
attention is that of requiring indictments, especially
in cases of homicide, to be so lengthy. The theory
of the indictment is, that it shall inform the defendant
what crime he is charged with. TUsually, the defend-
ant never sees the indictment and never hears it read
until it is read in open court to the jury. And the
jury, to whom the indictment is read, and who are pre-
sumed to understand it, forget it as fast as it is read
and never refer to it after going to the jury room.
Take, for example, an indictment charging murder in



the first degree. Under our law, it is necessary for
that indictment to state, first, the county and State in
which it is returned, although no one ever heard of the
grand jury of Jackson county returning an indictment
in the Circuit Court of Johnson county. But for fear
that twelve men, with enough intelligence to serve
on the grand jury, might go to another county and
return an indictment there, and for fear that a circuit
judge of one county might receive an indictment from
a grand jury of another county, the indictment must
state in ‘which county it is returned, and by the grand
jury of which county it is found. It is also necessary
for the indictment to state that the grand jurors have
been duly empaneled, charged and sworn, although the
records of the court show the empaneling of the grand
jury, and the further fact that said grand jurors
were charged and sworn by the judge of that court.
In case several hundred indictments are returned, this
fact must be gone over in each indictment, and the
grand jurors must state in the indictment that it is
returned upon their oath, although all that they do
while 8o serving is under oath. But the most unneces-
sary part of the indictment is yet to follow. Not only
must the criminal pleader allege that the defendant
wilfully, deliberately, premeditatedly and of his malice
aforethough made an assault upon the deceased, but
he must also allege that, by reason of said assault,
whether stabbing, striking or shooting, the wound was
inflicted, wilfully, deliberately, premeditatedly and of
his malice aforethought. How A could assault B wil-
fully, deliberately, premeditatedly and of his malice
aforethought, with a deadly weapon, and inflict a wound
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in some manner other than wilfully, deliberately, pre-
meditatedly and of his malice aforethought is
a question that has never been explained. Yet
the assault must be charged to have been w0
committed, and the wounding must be similarly
charged. (State vs. Williams, 184 Mo. 261.) Not
content with that, our criminal pleader is required to
add, in case of shooting, that the defendant had a
certain fire arm, describing it, which he then and there
had and held in his hand, which pistol or gun was
then and there loaded with gunpowder and leaden balls,
which the defendant proceeded to shoot off and dis-
charge, and that by reason of the force of the gun-
powder aforesaid, the bullet was shot out of said gun
and struck, penetrated and wounded the body of the
deceased, etc., etc. Our courts have often held that the
probata must agree with the allegata, and many have
been the cases where reversals have been had because
there was no such agreement. Yet, no one ever heard
of the prosecuting attorney attempting to prove, or
being required to prove, that the pistol with which
the homicidal act was committed, was discharged and
that the bullet left said pistol by reason of the force
of the gunpowder aforesaid, nor that the ball struck
against the body of the deceased, and, by reason of the
force of the gunpowder, and by reason of it being shot
out of the pistol aforesaid, penetrated the body of the
deceased. Neither is any prosecuting attorney ever
required to prove that the grand jurors that returned
the indictment, were duly empaneled, charged and
sworn, although the indictment must contain that al-
legation in two places; nor is he required to prove
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that the man whose name is attached to the indict-
ment, as prosecuting attorney, was in truth and in fact
the duly qualified prosecuting attorney, nor that the
man who signs as foreman was in truth the fore-
man of said grand jury. The only proof that
is ever required in such a case is that the
defendant fired his pistol at the deceased, and
the further fact that the deceased died from
the effects of the wound which he then received.
Neither has any prosecutor ever been required to prove
that the pistol was in fact loaded with gunpowder,
nor that the balls were made of lead. And certainly
we all agree that such a requirement would not only
be useless, but in some instances it would be im-
possible to prove what kind of an explosive was used;
and, in case the ball passed through the body of the
deceased and was not found, it would also be impossible
to prove whether said bullet was made of lead, steel
or iron. I do not see any reason for such strict re-
quirements in the proof in one instance, and for ab-
solutely no requirements of proof in the other instances.
Certainly our law-making body has wisely deemed it
unimportant for the State to prove about the force of
the gunpower, and unimportant to prove about the
material out of which the bullet was made. If it is
absolutely unnecessary for the State to prove those
things, why is it necessary for the State to allege those
things? Certainly our law in that respect needs amend-
ing. Tt is proper for the indictment to allege the time
when the crime was committed, and all of us will admit
that a defendant should know the time and place he is
charged with committing a crime, so as to be able to
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prepare his defense, which may be an alibi, or which
may be that his physical condition was such as to make
it impossible for him to have traveled a certain dis-
tance and been at the place of the commission of the
crime at the time charged, or impossible for him to have
committed such a crime at that time. Although the
State must name some time, the State may prove that
the felony was committed at any time within three
years prior to the finding of the indictment, and in cap-
ital cases, proof that the crime was committed at any
time prior to the finding of the indictment is sufficient.
Surely in reference to time, which often is of the es-
sence, the probata need not agree with the allegata.
But, again, our court records may show that the grand
jurors were sworn in open court, and the beginning
of the indictment may charge that the shooting and
wounding of the deceased was done wilfully, deliber-
ately, premeditatedly and of his malice aforethought,
unless the concluding part of the indictment says, “and
the grand jurors aforesaid, upon their oath aforesaid,”
said indictment only charges manslaughter. It is im-
possible for any one to see how the words “wilfully,
deliberately, premeditatedly and of his malice afore-
thought,” may be used, which words all of our law
writers hold are descriptive of the crime of murder in
the first degree, and yet the indictment simply charge
manslaughter. At the beginning of the indictment,
there may be an allegation that the grand jurors were
sworn, the records of the court may show that they were
sworn, but it is further necessary for the concluding
portion of the indictment to reiterate the fact that the
grand jurors were sworn in order for the indictment,
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which may otherwise be sufficient to charge murder in
the first degree. (State v. Meyers, 99 Mo. 107.)

And it has been held necessary to have such a con-
cluding paragraph in an information, in order to charge
first degree murder (State v. Minor, 193 Mo. 597).
Although a stickler for established forms and prece-
dents, I must confess that I can not see what the allega-
tion regarding the swearing of the grand jury, and the
reiteration of the fact that the grand jury was sworn,
has to do with the degree of the crime with which the
defendant is charged. Yet our courts have held in more
than one instance that an indictment, which fails to
have the concluding portion recite, “the grand jurors
aforesaid, on their oaths aforesaid,” simply charges
manslaughter. In other words, it was held in the Mor-
gan case (196 Mo. 177) that the grand jurors may
charge a defendant with manslaughter, without refer-
ring to the fact that they were sworn, but if they desire
to charge a defendant with murder, they must twice
refer to the oath that they have taken.

Again, our Supreme Court held that an indict-
ment must conclude with the words “against the peace
and dignity of the State;” and that the omission of
the word ‘“the” before the word “state” constituted a
fatal defeat. (State v. Skillman, 209 Mo, 408). The
reason assigned by the court for thus holding was that
those words were required, by section 38 of article 6 of
the State Constitution, to be the concluding part of all
indictments.

Second. In the case of State v. Miller (162 Mo.
253) our Supreme Court held that the wife of David
Miller was improperly convicted of conveying weapons
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to her husband, who was a prisonef in jail. David
Miller had been convicted of murder in the first degree,
his case had been affirmed by the Supreme Court, and
the day of his execution was drawing near when his wife
procured a pistol, concealed it about her clothing, vis-
ited her husband’s cell, and gave him the pistol. For-
tunately, the plot was discovered and the pistol taken
from David Miller before any one was injured. The
wife was indicted, tried and convicted, as above stated,
but her case was reversed by the Supreme Court on the
ground that she being the wife of David Miller was un-
der his influence, and acted under compulsion of her
husband, and was therefore not responsible for any
crime that she was thereby compelled to commit. Ac-
cordingly she was discharged, as the court found that
the husband was present at the culmination of the
offense, and participated with her. In this day
and age, when women have more rights than men, when
a woman can contract and be contracted with, can sue
and be sued, and when the woman is so many times
the head of the household, it is difficult for lawyers,
as well as laymen, to understand how a woman could
act under compulsion of her husband, when he was in
as helpless a condition as he could well be, and she
was living in a house some three-fourths of a mile away
from the jail. It reminds me of a story I heard of a
justice of the peace, who asked a portly lady if she
signed a certain deed without fear or compulsion or
undue influence of her husband. She indignantly re-
plied, “Fear, compulsion, he compel me— Why, bless
my life, you do not know me, Judge.”

Third. Our law is too strict in requiring petit
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jurors to return the verdict in legal form. Where there
are several degrees of the offense, I admit that the jury
should state the degree of which they intend to con-
vict the defendant. But where there is only one
degree, only one count in the indictment, and the jury
are not concerned with any other case against the de-
fendant, it does seem to me that our law is too strict
in the matter of requiring the verdict to be so tech-
nical. In the case of State v. Cronin (189 Mo. 663),
our Supreme Court held that the defendant, who was
tried for establishing a policy as an avocation in Mis-
souri, and who was convicted by the jury, and whose
punishment was assessed at two years in the peniten-
tiary, was improperly convicted, and was entitled to a
new trial, simply because the verdict said, “We, the
jury, find the defendant guilty of establishing a policy,
and assess his punishment at two years in the peniten-
tiary.” The reasoning in that case was that it was
no crime to establish a policy, but that the crime con-
sisted in establishing a policy as an avocation, and that
the jury failed to convict the defendant of that. In a
number of instructions in that case, the jury were
properly told of their duty and the charge pending
against the defendant, which instructions met with the
approval of the Supreme Court, and there was no pre-
tense or claim that the jury were trying the defendant
for any other charge, and yet that defendant was ac-
corded a new trial for that failure, and thereby an-
other opportunity given to those who desired an op-
portunity to complain of technicalities in the law. If
the defendant was deprived of any rights by reason of
the failure of the jury to make that verdict a little
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longer or to make it a little shorter, either one of which
the court said would have been sufficient, he certainly
did not, by his learned counsel, attempt to show.
Fourth. Another serious defect in our criminal
code is the abuse of the law on the subject of con-
tinuances, and on the subject of change of venue. It
often happens, indeed in some counties it is the prac-
tice, for the defendant in a criminal case, who
is out on bail and who is interested in dodging a trial,
to procure as many continuances from the reg-
ular judge as possible, and when his last application
for a continuance is overruled, to ask for a
change of venue on account of the prejudice of the
judge, and thereby secure another delay. After the
new judge is called in, another delay is asked for on
the ground that the defendant has just then dis-
covered that the inhabitants of the county are so preju-
diced against him that he can not have a fair and
impartial trial. I was told of such a defendant; he
asked for a continuance at the first term, after he was
indicted, on the ground that his only attorney was a
member of the Legislature and that it was impossible
for that attorney to be present and take part in the
trial. The continuance was granted, although that
attorney was able to leave his duties at Jefferson City,
and take part in the trial of every civil case which he
desired to try at that term. At the next term of court,
the defendant asked for and obtained a continuance
because another lawyef was sick, he then being the
defendant’s main attorney. A third continuance was
obtained on account of the sickness of still another
attorney who by some means became the defendant’s
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only attorney who was familiar with the case, and able
to represent the defendant at the trial. A fourth con-
tinuance was obtained because of the unexplained ab-
sence of an important witness, who was the defendant’s
son. A fifth continuance was obtained because the de-
fendant was sick, so a physician (a relative of the de-
fendant) made affidavit. By the time the sixth term of
court was reached, the defendant’s main attorney was
back in the Legislature. Whether that defendant will
ever be tried or not has become, so I am told, a serious
question in the minds of the inhabitants of that county.
I once knew a defendant who had three attorneys, but
he employed a fourth one, who was a member of the
Legislature simply for the purpose of procuring a
continuance. I know there are times when a judge
is prejudiced against a defendant; and, when that is
the case, the defendant’s attorney ought not to hesi-
tate to ask for a change of venue. And, when the in-
habitants of the county are prejudiced against a de-
fendant, his attorney ought to ask for a change of
venue, and the circuit judge ought to promptly sustain
his application. But I protest against a lawyer asking
for a change of venue, simply for the purpose of secur-
ing another delay. Defendants, unfortunately, are
many times able to procure the affidavit of some physi-
cian in reference to the defendant’s health, or the health
of some one of the defendant’s witnesses, which is not
true. I heard Judge Daniel G. Taylor, of the St. Louis
Circuit Court, say to a doctor who had just made affi-
davit in regard to the sickness of an old lady who was
one of the defendant’s witnesses: “You doctors are
always making affidavit in regard to the witnesses
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being too sick to come to court, and yet I have never
known a witness to be made sick by coming to court,
or who has suffered any ill effects by reason of coming
to court. In fact, I have known witnesses, who were
said to be too sick to come to court, but who did come
under process, and who enjoyed the trial so much that
they remained long after they were discharged.”

Fifth. Every defendant is entitled to know what
is the charge pending against him. But it has been
held by our courts of last resort that the record of the
circuit court must show that the defendant has been
arraigned, or must show that he has waived formal ar-
raignment, and that the failure of the record to so show
is error, and may be taken advantage for the first time
in the higher court. (State v. Sanders, 53 Mo. 234.)
Although a defendant may answer ‘“ready for trial”;
may take depositions preceding the trial; may introduce
evidence contradictory to that introduced by the State;
and may be represented by learned counsel who fully
understand the charge against him and who may make
able arguments in his behalf in the nisi prius court as
well as in the appellate court, yet he must have a new
trial because of this inadvertence of the clerk of the
circuit court.

Sixth. Our statutory requirements for the quali-
fications of jurors is unreasonable and is in conflict
with the original theory upon which jurors are selected.
Law writers tell us that originally twelve men of the
county were selected to try a defendant because of their
acquaintance with the defendant and all of the cir-
cumstances connected with his case. Now, jurors must
know nothing about the case, and our law is fast going
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in the direction of requiring jurors never to have read
or heard of the case before. In the cities, as well as
in the country, our industrious newspaper men are
eager to get all the details connected with all criminal
cases and these details are published in our metro-
politan as well as in the weekly journals. Of course
all intelligent people read the newspapers; and, of
course, they read these articles which appear in a prom-
inent place and have a heading in large print. Many,
many, good citizens are, by reason of having read the
newspapers disqualified from serving on juries, and
other persons must be selected in their places.

On the subject of having formed an opinion, I
have heard a story told on General John B. Clark, one
of the Central Missouri pioneer lawyers, who was ex-
ceedingly anxious to get a change of venue from the
county where his client was indicted for murder. His
client was a man of wealth, and the county did not,
at that early day, have a large population. So General
Clark employed two men, the one with a petition ask-
ing the governor to pardon his client if he was ever con-
victed, and the other with a petition asking the court
and jury to hang his client for the commission of that
crime. Before the trial term of court was reached,
nearly every man in that county had signed one or the
other of these petitions. After spending two days try-
ing to select a jury and after hearing from the venire
summoned that they had all formed or expressed an
opinion, and had taken sides in that case, the trial
judge was forced to grant the defendant a change of
venue.

Brethren of the Bar: These defects ought not to
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exist in our criminal code. I would not for one mo-
ment ask that a defendant be deprived of the presump-
tion of innocence; neither would I take the burden of
proof from the State; nor would I require the defend-
ant to establish his innocence to the satisfaction of the
jury; nor would I take away from the defendant a
reasonable doubt; nor would I take from a defendant
the right to have the law properly declared to the jury
in plain and simple language. Every defendant is en-
titled to the presumption of innocence until that pre-
sumption is overcome by legal proof by the State; and
every defendant is entitled to a fair trial. But I do
say that a defendant ought not to have the benefit of
useless technicalities which do mot result in any ma-
terial benefit to him—a benefit which he has a right to
claim. How, for example, is the cause of justice bene-
fited by having the indictment repeat the fact that the
grand jurors were sworn? How is it benefited by hav-
ing the prosecuting attorney copy the long string of
words about the force of the gunpowder and the bullet,
which received its momentum by reason of the gunpow-
der aforesaid. I agree with our forefathers that the
conviction of an innocent man would be a calamity;
and that “better let ninety-nine guilty men escape
than to have one innocent man to suffer.” But the
guilty men, who escape, should escape because there
is a reasonable doubt of their guilt; and not because
the prosecuting attorney writes the words “then and
there” at the wrong place in the indictment, nor be-
-cause he omits to write the word “the” in its conclu-
.gion, nor because the circuit clerk omits to write the
‘words “formal arraignment waived.” A simple indict-
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ment charging that a defendant at a given time and
place killed the deceased, naming him, by shooting him
with a pistol and that the act was done deliberately,
wilfully, premeditatedly, and with malice aforethought,
would be an indictment that could be understood by
any defendant who could read. Whereas, the present
Missouri form of indictment for homicide, so far as in-
forming the defendant is concerned, might as well be
written in a foreign language. Long ago, we eliminated
from our indictments the allegation that the defendant
“did not have the fear of God before his eyes,” and also
that he was “instigated by the devil.” And the pruning
process may be pursued still further with profit. But
it has been argued, “murder is a serious charge, and
the indictment ought to be definite.” I admit that the
indictment ought to be definite, but lengthening an in-
dicment tends rather to make it indefinite. Besides,.
the crime of rape is a serious one; it may be punishable
by death or life imprisonment, yet our indictment for
rape is a model of brevity.

And still further, I insist that if an indictment or
information is defective, the defendant should call that:
fact to the attention of the court before trial. He should
not be allowed to get all the benefits of a
trial, and perhaps one or two mistrials, and then for
the first time, in the Supreme Court, raise the point
that the indictment or information was defective,

If a defendant does not know the charge pending
against him, or if he desires to be better informed on
that subject, he should be required to make timely re-
quest therefor. 'If he fails to make such a request, he
should be held to have waived it, as our law holds that
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he can and does waive many rights and privileges. The
defendant is now required to file a motion to quash
an information, and.to file such a motion before the
trial, or he waives the fact that the information is not
verified (State v. Brown, 181 Mo. 192). Certainly the
verification of the information is as important as a
record entry (which the defendant never sees) to the
effect that the defendant was formally arraigned, or
that he waived formal arraignment.

And our law should be amended on the subject of
the competency of the jurors. A man should be per-
mitted to serve on juries even though he has read the
newspaper. It is a fact, well known, that our people
read of so much crime, and read so many articles on
other subjects, that the impression gathered from the
newspaper accounts would not prevent them from try-
ing the defendant’s case just as judges try said case,
although the judges have also read the nmewspaper ar-
ticles about said case, but try the case according to the
law and the evidence.

Our law in regard to the commission of crime by
women should be changed so as to make a woman re-
sponsible for every crime that she commits, unless
forced to commit the crime, not by legal fiction, but
forced in reality. In the case of State v. Miller (191
Mo. 587), our Supreme Court approved of the action
of the trial court in permitting evidence to be
introduced tending to show that there was a conspiracy
between the defendant and his wife for the
purpose of taking a little girl from her father’s
home to the State of Iowa, for purposes of immorality.
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The Supreme Court explained that, under the circum-
stances, this evidence was admissible against the de-
fendant, as there was no positive evidence offered that
the woman was his wife, although living and traveling
with him, calling herself Mrs. Miller and calling her-
self his wife. Why should not a woman be guilty of
a conspiracy, even with her husband, if she and her
husband were guilty, as the evidence showed, of the
crime therein charged? And why should not a woman
suffer the same penalty that the husband suffered, by
reason of his outrageous criminal conduct? Instead
of a woman being immune from punishment, her con-
duct was more reprehensible, and her punishment
should have been greater. As far as the question of
the influence of the man over the woman is concerned,
in reference to the commission of a crime, it is a fact well
known that the influence exerted by a man over a
woman, or by a woman over a man, when they are
living in adultery, is far greater than the influence by
a man over a woman or a woman over a man living in
lawful wedlock. And the other Miller case, to which
reference has been made, where the wife coﬂveyed a
pistol to her condemned husband, was certainly a case
which illustrates the fact that the wife, in no aspect
of the case was acting under the compulsion of the
husband; he being locked in a cell, and the jail being
remote from the place where the pistol was procured.

Our law should be amended so as to permit men
of average intelligence and of average experience in
legal matters to return a verdict in a form so that the
same may be understood. In the gambling case, to
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which reference has been made, the jury returned a
verdict finding the defendant guilty of establishing a
policy. The defendant understood what he was tried
for, and the jury understood what they convicted him
of ; yet the case was reversed simply because the jury
did not go into details of explaining the charge as
made in the indictment. If it is necessary for the jury
to find the defendant guilty of establishing a policy
as a business or avocation, why was it not also neces-
sary for the jury to go still further and to say in their
verdict that they found the defendant guilty of estab-
lishing a policy as a business or avocation at a certain
time, at a certain place, and against the peace and
dignity of the State? Following this line of argument
still further, why should not a jury, in a case of homi-
cide, state in their verdict that the defendant was
guilty of murder by shooting the deceased wilfully,
deliberately, premeditatedly and of his malice afore-
thought? When the jury found the defendant guilty
of establishing a policy, we all know that they found
him guilty of the charge for which he was then tried,
and not for any other charge, and our courts should
be in a position to so hold.

As stated, the law on the subject of continuances
has been abused more than any statute, perhaps, on
our statute books. A defendant should not be allowed
to use that law as a trial dodger, as too often occurs.
If the State is required to give the defendant a speedy
trial, the defendant should be required to submit to a
speedy trial. No good can result from long delays,
that is, no good to the State, but the defend-
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ant hopes, by reason of said delays, to receive
benefit, and always does receive benefit thereby.
A military gentleman once said to me: ‘I believe
that there is more substantial justice in a military trial
than in any criminal trial I have ever witnessed in our
State courts. Before the witnesses have an opportunity
to forget what was really done, before they have an
opportunity to leave, and before other witnesses have
an opportunity to make up evidence favorable to the
defendant, the military tribunal try the defendant, and
either acquit or punish him for his conduct.”” In Mis-
souri, the defendant has the benefit of hearing the evi-
dence produced before the coroner, and he has the
benefit of hearing the evidence produced before the
Jjustice of the peace some days later. He has the benefit
of hearing the evidence produced by the State at the
trial in the circuit court, some months and even years
later. The defendant’s attorney is and should be enti-
tled to time in which to prepare for trial; and the de-
fendant should have a continuance for good cause
shown, but only for good cause. One noted criminal
case, to which I might refer, was delayed for seven
years by reason of the absence of a witness who was
alleged to have existed, but who was never seen by any
one, save the defendant. At the final trial, on account
of the death of two important witnesses for the State,
and the insanity of a third witness, the State had
great difficulty in proving that the deceased was ever

killed.
It is not proper for lawyers in the discussion of

such a subject as this to criticise the judges of the ap-
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pellate courts for unfortunate delays and unfortunate
legal technicalities, though it has become popular for
* the people, the press and even the pulpit to indulge
in such criticism. Gentlemen of the Bar, the blame
rests with us; we are responsible for this unfortunate
condition. We have been negligent; and, in doing our
duty to our clients, we have taken advantage of legal
technicalities, none of which had any bearing on the
merits of the charge pending against him, The judges of
our courts cannot make the law, we all know they can
simply construe and interpret the law already made.
The members of the General Assembly are not entirely
to blame for this condition, as they are a very busy
lot of men. During the seventy days of a regular ses-
sion more bills are introduced into that body than any
man can possibly read over and understand. Besides,
many of our legislators are not experienced in legal
matters; they come from different walks in life, and are
accustomed to the investigation of other subjects.
Many of them are lawyers, engaged in the practice of
civil law and not familiar with our ecriminal code.
"Still others are experienced criminal practitioners, but
have been negligent in looking after the interests of
the State, and so other matters absorb their attention.
It is the duty of the lawyers of our State to call these
matters to the attention of the public. It is our duty
to prepare suitable bills for the General Assembly and
to urge the passage of said bills. Some of the needed
changes can not be made by legislative enactment, but
must be made by the submission to our people of a con-
stitutional amendment. It is our duty, fellow-lawyers,
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to prepare these constitutional amendments and urge
the General Assembly to submit them at the coming
election. OQur courts are governed by cast-iron rules,
and our judges would themselves be violating the law
if they deviated from the rules prescribed by our stat-
ute and by our Constitution. Hence, the blame can
not rest upon their shoulders. I honor and respect the
judges of our higher courts, and the judges
of our circuit courts, because they follow the
letter of our written law, even though their opinions
thereby are subject to popular criticism. Although
many laymen, and some lawyers, indulged in criticism:
of our Supreme Court when that court decided that the
word ‘‘the’’ was necessary in the conclusion of an in-
dictment or information, yet I have never heard of any
lawyer or layman taking any steps towards having our
Constitution amended on that subject.

In the light of the matters that have been herein:
mentioned, I trust that the lawyers of this association
will join with the lawyers in all parts of our State in
performing a great duty, which the legal profession
owes to the State of Missouri, the duty of correcting:
some serious defects in our criminal code. In this
day of advancement, the legal profession should step-
forward, as have the professions of medicine, journal-
ism, pedagogy and others. I am proud to say that the
lawyers and judges of Missouri have always reéspond-
ed to the call of duty, and have always done their part
toward aiding the people of our great commonwealth
in the work of progress; and I believe in these matters,
the lawyers will not be negligent in the discharge of
their duty, but will be faithful even unto the end.
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_ There seems to be a growing demand all over our
State for a change in our criminal code; and, unless
the conservative lawyers see that some needed changes
are made, there is danger of the pendulum swinging to
the other extreme, and our criminal code will be re-
modeled by some so-called reformers, who will deprive
all those charged with crime of many substantial
rights,
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